
STATE OF NEW MEXICO 

COUNTY OF SANTA FE 

FIRST JUDICIAL DISTRICT COURT 

 

NEW MEXICO TOP ORGANICS-ULTRA 

HEALTH, INC., PECOS VALLEY  

PRODUCTION, G&G GENETICS, INC.,  

HEATH GRIDER, SCEPTER LAB LLC, and 

VITALITY EXTRACTS LLC,    

 

Petitioners, 

        No. D-101-CV-2020-01485 

v.         consolidated with 

        No. D-101-CV-2020-01573 

NEW MEXICO DEPARTMENT OF HEALTH,  

 

Respondent. 

 

ORDER REMANDING MATTER FOR FURTHER PROCEEDINGS 

AND DETERMINATIONS CONCERNING REPEAL AND REPLACEMENT 

OF 7.34.4 NMAC 

 

 THIS MATTER came before the Court on Petitioners’ appeal from an administrative 

decision concerning the repeal and replacement of 7.34.4 NMAC (02/27/2015, as amended 

through 06/23/2020) by the New Mexico Department of Health.  Having reviewed the pleadings, 

conducted a full record review and considered oral argument, THE COURT FINDS, 

CONCLUDES, AND ORDERS: 

SUMMARY OF FACTS 

a. Procedural Background. 

This appeal has been made pursuant to Rule 1-075 NMRA.  On July 10, 2020, Petitioner 

New Mexico Top Organics-Ultra Health, Inc. (“Ultra Health”), filed its Petition for Writ of 

Certiorari Pursuant to NMRA 1-075 concerning an agency decision by the New Mexico 

Department of Health (the “Department”) promulgating changes to 7.34.4 NMAC (02/27/2015, as 

amended through 06/23/2020).  On July 21, 2020, the Court entered a Writ of Certiorari, thereby 
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granting Ultra Health’s petition.  Additionally, Petitioner Pecos Valley Production (“PVP”), 

Petitioner Scepter Lab, LLC (“Scepter”), Petitioner Vitality Extracts, LLC (“Vitality”), Petitioner 

G&G Genetics, Inc. (“G&G”), and Petitioner Heath Grider filed petitions for writs of certiorari 

concerning the same agency decision by the Department.  Petitioners Scepter and Vitality’s 

Petition for Writ of Certiorari and Declaratory Relief initially was filed separately in Cause No. 

D-101-CV-2020-01573.  However, on July 30, 2020, the Court entered an Order Granting Motion 

to Consolidate Cause No. D-101-CV-2020-01573 with Cause No. D-101-CV-2020-01485.   

On September 21, 2020, Petitioners Ultra Health, PVP, Scepter, and Vitality separately 

filed their Statements of Review Issues.  Petitioner Heath Grider filed on September 21, 2020, a 

Notice of Joinder to provide notice of his joinder to the Statements of Review Issues filed by the 

aforementioned Petitioners.  Similarly, on September 22, 2020, Petitioner G&G filed a Notice of 

Joinder to provide notice of its joinder to the Statements of Review Issues filed by the same 

Petitioners.  

On November 6, 2020, the Department filed its Consolidated Response to Petitioners’ 

Statements of Review Issues.  Thereafter, on November 23, 2020, Petitioners Ultra Health, 

Scepter, Vitality, and PVP separately filed their replies. Oral argument was heard in front of the 

Court on December 8, 2020.  The record on review consists of thirty eight items, bates-stamped 

MCPRULES 0001-1114.  Additionally, the record contains a compact disc with two audio files 

thereon from administrative hearings on November 22, 2019 and January 16, 2020.   

b. Rulemaking Process. 

In 2019, the New Mexico Legislature amended the Lynn and Erin Compassionate Use Act, 

NMSA 1978, Sections 26-2B-1 to -10 (2007, amended 2019).  NMSA 1978, Section 26-2B-7(A) 

(2019) states, “After consultation with the advisory board, the department shall promulgate rules 
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in accordance with the State Rules Act to implement the purpose of the Lynn and Erin 

Compassionate Use Act.”  The Department gave notice of two public hearings concerning the 

repeal and replacement of various rule sections of 7.34.2, 7.34.3, and 7.34.4 NMAC. [RP 0072-

0073, RP 0339-0340].  Public hearings concerning the proposed rule changes occurred on 

November 22, 2019 and January 16, 2020.  The Department’s proposed amendments to 7.34.4 

NMAC were made available to the public before the November 22, 2019 and January 16, 2020 

hearings.  Id.  The record contains proposed amendments to 7.34.4 NMAC for public discussion 

at the November 22, 2019 hearing [RP 0074-0228] and the January 16, 2020 hearing [RP 0341-

0556]; in addition, the record contains redline versions of the proposed amendments to show 

changes between the various versions.   

The Department provided summaries of its proposed amendments during both the 

November 22, 2019 hearing [RP 0071, RP 0229-0239] and the January 16, 2020 hearing [RP 0338, 

RP 0557-0570].  The public provided the Department with extensive written comments [RP 0247-

0329, RP 0578-0790, RP 0922-0972] prior to, and gave verbal comments at, both public hearings. 

The Department, through Madam Cabinet Secretary Kathleen Kunkel, appointed Mr. Craig 

Erickson as the hearing officer designated to conduct the November 22, 2019 and January 16, 2020 

hearings.  [RP 0240].  Mr. Erickson prepared his Report of Hearing Officer and transmitted the 

same to Madam Secretary Kunkel on February 21, 2020.  [RP 0800-0921, RP 0988-1108].  The 

Report of Hearing Officer summarizes, in length, the proposed rule changes, public comments 

thereto, and the Department’s comments thereto.  Mr. Erickson recommended that Madam 

Secretary Kunkel adopt all proposed new rules and amendments of preexisting rules.   

 On June 10, 2020, Madam Secretary Kunkel adopted the newly proposed rules and 

amendments of preexisting rules in 7.34.4 NMAC.  [RP 0001-0059].  The effective date of the 
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rules was June 23, 2020.  [RP 0001-0006].  Madam Secretary Kunkel additionally gave reasons 

for the Department’s decision via a Statement of Reasons for Adoption of Rules; therein, Madam 

Secretary Kunkel set forth thirty six findings in support of the decision to adopt said rules.  [RP 

0060-0070]. 

STANDARD OF REVIEW AND BURDEN OF PROOF 

This appeal was brought pursuant to Rule 1-075 NMRA, which authorizes appeals from 

administrative decisions.  Under the Rule, the District Court functions as an appellate court, not as 

a fact finder.  Mata v. Montoya, 1977-NMSC-078, ¶ 3, 91 N.M. 20, 569 P.2d 946; Zamora v. 

Vill. of Ruidoso Downs, 1995-NMSC-072, ¶¶ 20-21, 120 N.M. 778, 907 P.2d 182. In 

exercising its appellate authority, the Court is to limit its scope of review to the whole record 

to determine: 

(1) whether the agency acted fraudulently, arbitrarily, or capriciously; 

(2) whether based upon the whole record on review, the decision of the 

agency is not supported by substantial evidence; 

(3) whether the action of the agency was outside the scope of authority of 

the agency; or 

(4) whether the action of the agency was otherwise not in accordance with 

law. 

 

Rule l-075(R) NMRA; Gallup Westside Development, LLC v. City of Gallup, 2004-

NMCA-010, ¶ 10, 135 N.M. 30, 84 P.3d 78.   

As the appealing party, Petitioners bear the burden of showing “‘that agency action 

falls within one of the oft-mentioned grounds for reversal . . . .’” Fitzhugh v. N.M. Dep’t of 

Labor, Emp’t Sec. Div., 1996-NMSC-044, ¶ 25, 122 N.M. 173, 922 P.2d 555 (internal citation 

omitted). 

“A ruling by an administrative agency is arbitrary and capricious if it is unreasonable 

or without a rational basis, when viewed in light of the whole record.” Rio Grande Chapter 

of Sierra Club v. N.M. Mining Comm'n, 2003-NMSC-005, ¶ 17, 133 N.M. 97, 61 P.3d 806. 
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The burden is on the party challenging the decision to make this showing. Attorney General 

v. N.M. Pub. Regulation Comm’n, 2011-NMSC-034, ¶ 9, 150 N.M. 174, 258 P.3d 453.  

“Where there is room for two opinions, the action is not arbitrary or capricious if exercised 

honestly and upon due consideration, even though another conclusion might have been 

reached.” Perkins v. Dep’t of Human Services, 1987-NMCA-148, ¶ 20, 106 N.M. 651, 748 

P.2d 24.   Also, deference is given to any agency’s interpretation of its regulations so long as 

the interpretation is reasonable.  Phelps Dodge Tyrone, Inc. v. N.M. Water Quality Control 

Comm’n, 2006-NMCA-115, ¶ 25, 140 N.M. 464, 143 P.3d 502.  

 “Findings of fact supported by substantial evidence will not be overturned on appeal . . . . 

‘Substantial evidence’ means such relevant evidence as a reasonable mind might accept as 

adequate to support a conclusion and if there is such evidence in the record to support a finding, it 

will not be disturbed . . . . Moreover, in examining such evidence an appellate court will view the 

evidence in a light most favorable to the prevailing party below and will not disturb findings, weigh 

evidence, resolve conflicts, or substitute its judgment as to the credibility of witnesses where 

evidence substantially supports the findings of the trial court.”  Den-Gar Enterprises v. Romero, 

1980-NMCA-021, ¶ 11, 94 N.M. 425, 611 P.2d 1119 (internal citations and quotations omitted).   

“When an agency that is governed by a particular statute construes or applies that statute, 

the court will begin by according some deference to the agency’s interpretation . . . .  The court 

will confer a heightened degree of deference to legal questions that ‘implicate 

special agency expertise or the determination of fundamental policies within the scope of 

the agency’s statutory function.’ . . .  However, the court is not bound by 

the agency’s interpretation and may substitute its own independent judgment for that of 

the agency because it is the function of the courts to interpret the law . . . .  The court should reverse 
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if the agency’s interpretation of a law is unreasonable or unlawful.”  Morningstar Water Users 

Ass’n v. N.M. Pub. Util. Comm’n, 1995-NMSC-062, ¶ 11, 120 N.M. 579, 904 P.2d 28 (internal 

citations and quotations omitted).   

“Administrative decisions are not in accordance with the law ‘if the agency unreasonably 

or unlawfully misinterprets or misapplies the law.’”  Princeton Place v.  N.M. Human Serv. Dep’t, 

Med. Assistance Div., 2018-NMCA-036, ¶ 27, 419 P.3d 194 (citation omitted).  

DISCUSSION 

The Court conducted the whole record review as mandated by the rule and case law and 

examined each section of the standard of review.  

a. The record does not reflect that the Department promulgated the rules after 

consultation with the Medical Cannabis Advisory Board.  

NMSA 1978, Section 26-2B-7(A) (2019) provides, in part, “After consultation with the 

advisory board, the department shall promulgate rules in accordance with the State Rules Act to 

implement the purpose of the Lynn and Erin Compassionate Use Act.”  Section 26-2B-7(A) sets 

forth numerous topics that the rules must address after consultation with the advisory board.  For 

example, the rules for promulgation shall: “(5) identify requirements for the licensure of cannabis 

producers and cannabis production facilities, cannabis couriers, cannabis manufacturers, cannabis 

testing facilities and any other cannabis establishments that the department may license and set 

forth procedures to obtain licenses;” “(6) develop a distribution system for the medical cannabis 

program . . .”; and, “(7) identify requirements for testing and labeling of cannabis and cannabis 

products for quality assurance.”  § 26-2B-7(A).  Consultation is not defined within the Lynn and 

Erin Compassionate Use Act.  However, Black’s Law Dictionary (11th ed. 2019) defines 
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consultation as, inter alia, “1. The act of asking the advice or opinion of someone (such as a 

lawyer). 2. A meeting in which parties consult or confer . . .”   

Additionally, NMSA 1978, Section 26-2B-6 (2019) establishes and sets forth the duties of 

the advisory board.  Those duties include, “E. recommend quantities of cannabis that are necessary 

to constitute an adequate supply for qualified patients and primary caregivers; F. recommend 

formulation or preparations of cannabis or cannabis products; and G. recommend quantities of 

cannabis that a reciprocal participant may obtain and possess.”  NMSA 1978, § 26-2B-6 (2019).    

The Statute requires that the Department promulgate rules after consultation with the 

advisory board.  § 26-2B-7(A).  Here, the record provides limited information as to the scope of 

the communication with the advisory board before the Department promulgated the repeal and 

replacement of 7.34.4 NMAC.  One portion of the record reflects that the Department emailed Dr. 

Laura Brown and other advisory board members on December 3, 2019 about “proposed regulation 

changes for the upcoming Medical Advisory Board Meeting.”  [RP 1112].  However, that portion 

of the record suggests that the discussion of the proposed rules focused on reciprocity rules, 

currently contained in 7.34.4.28 NMAC.  [RP 1110], and not the many other rules that were 

promulgated.  The Hearing Officer’s Report sheds some additional light on the nature of the 

communication with the advisory board concerning the proposed changes.  Mr. Erickson’s report 

provides, “In addition, Dr. Zurlo stated that the Medical Cannabis Advisory Board met on 

December 20, 2019 and reviewed the portion of the rule on reciprocity.  The Board ensured that 

the amount of cannabis for reciprocal patients was considered adequate for those individuals.  At 

that time, the Board considered this, and voted to approve the proposed rule.”  [RP 0818].  There 

is insufficient information in the record from which to conclude that the Board and Department 

consulted about the full extent of the repeal and replace rulemaking. 



8 

This Court finds that remand to the Department is appropriate such that the Department 

may further develop the record as to the extent of the consultation with the advisory board and, to 

the extent necessary, further consult with the advisory board in satisfaction of the statutory 

requirements set forth in Section 26-2B-6 and Section 26-2B-7(A).  See Rule 1-075(T)(1) NMRA.     

While the Court is cognizant that the remand instruction to the Department will render the 

repeal and replacement of 7.34.4 NMAC ineffective, the Court will endeavor to address the rules 

with specificity to ensure that the Department may cure any deficiencies during further 

proceedings conducted on remand.  Because the Court has ruled on the validity of the repeal and 

replacement of 7.34.4 NMAC on other grounds, the Court need not address the NMSA 1978, 

Section 14-4A-4 (2005) challenges to the rules.   

b. The decision of the Department to adopt the following rules is not supported by 

substantial evidence.  

Rule 1-075(R) NMRA requires the Court to analyze, in addition to other standards of 

review, “(2) whether based upon the whole record on review, the decision of the agency is not 

supported by substantial evidence.”  “Substantial evidence is relevant evidence that a reasonable 

person might accept as adequate to support a conclusion.” In re PNM Elec., 1998–NMSC–017, ¶ 

23, 125 N.M. 302, 961 P.2d 147.  “The question is not whether substantial evidence exists to 

support the opposite result, but rather whether such evidence supports the result reached.” Las 

Cruces Prof'l Fire Fighters v. City of Las Cruces, 1997–NMCA–044, ¶ 12, 123 N.M. 329, 940 

P.2d 177.  “We conduct a whole record review to determine whether [an agency’s] decision is 

supported by substantial evidence.”  Wilcox v. N.M. Bd. of Acupuncture and Oriental Med., 2012-

NMCA-106, ¶ 7, 288 P.3d 902 (citing AA Oilfield Serv., Inc. v. N.M. State Corp. Comm’n, 1994-

NMSC-085, ¶ 2, 118 N.M. 273, 881 P.2d 18).   
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Section 26-2B-7(A) provides that the Department “shall promulgate rules in accordance 

with the State Rules Act to implement the purpose of the Lynn and Erin Compassionate Use Act.”  

The State Rules Act, NMSA 1978, Sections 14-4-1 to -11 (1967, as amended through 2017), sets 

forth requirements concerning technical information on which an agency relies that serve as a basis 

for a proposed rule.  For example, NMSA 1978, Section 14-4-5.2(A) (2017), requires that an 

agency include within a notice of proposed rulemaking, “(7) a citation to technical information, if 

any, that served as a basis for the proposed rule, and information on how the full text of the 

technical information may be obtained.”   Further, NMSA 1978, Section 14-4-5.4(A) (2017) sets 

forth an agency’s obligations to “maintain a rulemaking record for each rule it proposes to adopt.”  

NMSA 1978, Section 14-4-5.4(B) (2017) requires that the rulemaking record contain, inter alia, 

“(2) a copy of any technical information that was relied upon in formulating the final rule.”   

 Respondent argues in its Consolidated Response to Petitioners’ Statements of Review 

Issues that “[t]he legislative nature of rulemaking and the absence of a statutory requirement for 

an ‘on the record’ hearing mean that the substantial evidence standard is inapplicable in judicial 

review of the challenged rules,” Resp. at p. 9, and therefore the Court should not review the record 

in accordance with Rule 1-075(R)(2) NMRA.  Respondent cites no New Mexico case law to 

support its argument of the inapplicability of Rule 1-075(R)(2) to District Court review of agency 

rulemaking.   

 The Court is not persuaded by Respondent’s arguments as to the inapplicability of Rule 1-

075(R)(2).  “Where a party does not cite authority that supports an argument, we may assume no 

such authority exists.”  Tafoya v. Morrison, 2017-NMCA-025, ¶ 46, 389 P.3d 1098 (citing In re 

Adoption of Doe, 1984–NMSC–024, ¶ 2, 100 N.M. 764, 676 P.2d 1329).  Rather, several cases in 

New Mexico establish that the substantial evidence standard is applicable to appellate review of 
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agency rulemaking decisions.  See, e.g., Wilcox v. N.M. Board of Acupuncture and Oriental Med., 

2012-NMCA-106, ¶¶ 7, 38, 288 P.3d 902; N.M. Exchange Carrier Grp. v. N.M. Pub. Reg. 

Comm’n, 2016-NMSC-015, ¶ 28, 369 P.3d 1058; Rayellen Resources, Inc. v. N.M. Cultural 

Properties Review Comm., 2014-NMSC-006, ¶¶ 15, 34, 46, 319 P.3d 639.  Given the applicability 

of Rule 1-075(R)(2) NMRA, and the State Rules Act’s requirement that an agency ensure technical 

information is contained within the rulemaking record, the Court finds that Department’s decision 

to adopt certain provisions of the repeal and replacement of 7.34.4 NMAC is not supported by 

substantial evidence. 

i. 7.34.4.10 NMAC.  Testing of Usable Cannabis.  

The repeal and replacement of 7.34.4.10 NMAC resulted in several changes to the testing 

requirements of cannabis and cannabis-derived products.  These changes impacted testing for 

microbiological contaminants, mycotoxins, heavy metals, and pesticides.  In addition, the changes 

affected testing technologies and mandatory sample sizes for testing cannabis and cannabis-

derived products.  Petitioners argue that these rules are either arbitrary or capricious or not 

supported by substantial evidence.  The Court finds that the Department’s decision to adopt certain 

testing standards set forth in the repeal and replacement of 7.34.4.10 NMAC is not supported by 

substantial evidence.  See Rule 1-075(R)(2) NMRA.  

The Department explained that microbiological testing requirements set forth in 

7.34.4.10(C)(1) NMAC are “based on section 2023 of the U.S. Pharmacopeia, as referenced in the 

prior version of the rule, and the Cabinet Secretary finds that these standards are reasonable and 

appropriate for the purpose of cannabis testing.”  [RP 0068].  In addition, in response to comments 

received during the rulemaking process, the Department explained that it “believes that testing for 

total yeast and mold can indicate problems with how cannabis is produced or processed, and the 
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Department believes that existing approved laboratories may not be able to accurately speciate 

between different types of mold at the present time.”   [RP 0068]; see also [RP 0873] (reiterating 

same concerns).  However, the Court finds there is a lack of substantial evidence in the record to 

support the Department’s decision as to microbiological testing requirements, as the record does 

not reflect how the Department concluded that “testing for total yeast and mold can indicate 

problems with how cannabis is produced or processed,” id., and how the Department concluded 

that “existing laboratories may not be able to accurately speciate between different types of mold 

at the present time,” id. 

The Department continues its mycotoxin testing requirements in the repeal and 

replacement of 7.34.4.10(C)(2) NMAC, which were similarly required in the preexisting rule.  

Nonetheless, the Department acknowledged that one laboratory offering comment had not found 

the presence of any mycotoxins while performing tests.  [RP 0566, RP 0873].  In turn, the 

Department explained that mycotoxin testing “has been required by the NM Department of Health 

since 2015, and several states . . . currently require testing for mycotoxins in cannabis.  As stated 

in the rulemaking summary at Exhibit 25, if the Department finds in the future that there are no 

positive tests for mycotoxins in cannabis, the Department can revisit the mycotoxin testing 

requirement at that time.” [RP 0067-0068].  The Court finds that there is a lack of substantial 

evidence as to the Department’s decision to continue to require mycotoxin testing of cannabis and 

cannabis-derived products in New Mexico. See Rule 1-075(R)(2) NMRA. 

The Department added newly adopted testing requirements for heavy metals in 

7.34.4.10(C)(5) NMAC.  The Department explained that “many producers in New Mexico grow 

cannabis in native soil, both indoors and outdoors, which can contain heavy metals; and heavy 

metals contamination can also come from water sources.  Cannabis is also known to be a bio-
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accumulator, which can concentrate heavy metals to toxic levels.  Heavy metals present a genuine 

threat to public safety.”  [RP 0066].  The Department further explained that several other States 

require testing for heavy metals, and that the testing rules for heavy metals were based upon 

standards of California, Washington, Nevada, and Oregon.  Id.  The Department additionally found 

that “[s]everal LNPPs licensed in New Mexico conduct their grow facilities in industrial or 

formerly industrial locations, which present unique threats of heavy metals contamination.  

Cannabis is also demonstrated to be effective at filtering metals, and thus the risk of heavy metals 

contamination is somewhat higher with respect to cannabis than other plants.”  [RP 0567].  The 

Court finds that there is a lack of substantial evidence in the record to support the Department’s 

decision as to heavy metals testing requirements, as the record does not contain support for the 

Department’s conclusions that producers in New Mexico use growing media that present heavy 

metal risks; that cannabis is effective at filtering the metals for which the rules test; and that the 

testing standards adopted from other States are appropriate for testing for the presence of heavy 

metals in cannabis and cannabis-derived products in New Mexico. See Rule 1-075(R)(2) NMRA. 

In addition to heavy metals, the Department set forth newly adopted testing requirements 

for pesticides in 7.34.4.10(C)(6) NMAC.  The Department explained that the “pesticides identified 

in the rule at 7.34.4.10(C)(6) NMAC were taken from Colorado regulations regarding the testing 

of cannabis, in anticipation that those pesticides will be included in common testing panels.” [RP 

0065].  Additionally, the Department stated that the “action levels were modeled on rules from 

Oregon.  Oregon’s action levels are somewhat less stringent than those of Colorado; and the 

Department expects that requiring testing for these specific pesticides will enable laboratories to 

use existing instrument platforms (HPLC) with relatively small and affordable modifications, 

without having to obtain costly new testing instruments.”  Id.  The Court finds that there is a lack 
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of substantial evidence in the record to support the Department’s decision to test for the particular 

pesticides in 7.34.4.10(C)(6) NMAC, and that the action levels set forth therein are appropriate to 

apply to pesticide testing in the New Mexico medical cannabis industry.  See Rule 1-075(R)(2) 

NMRA. 

The Department requires minimum sample sizes for testing in 7.34.4.10(E) NMAC.  With 

respect to sample sizes, the Department explained that the “sample sizes are based on the U.S. 

Pharmacopeia standards for testing dried botanicals and botanical extracts, and the Cabinet 

Secretary finds that these sample sizes are reasonable and appropriate for the purposes of the 

individual cannabis tests.”  [RP 0068].  In addition, the Department noted that “in proposing the 

sample sizes, the Department attempted not only to identify quantities that are sufficient to conduct 

a test, but to identify sizes that are sufficiently large to be representative of the batch from which 

the sample was taken.”  [RP 0565].  The Court finds that there is a lack of substantial evidence in 

the record to support the Department’s decision as to the mandatory sample sizes being appropriate 

to ensure sufficiency of testing quantity and sample representation. See Rule 1-075(R)(2) NMRA.   

The Department requires the use of certain testing equipment in 7.34.4.10(E) NMAC and 

7.34.4.19 NMAC.  The Department acknowledged that a commenter sought revision of the 

permissible testing instrumentation to include enzyme-linked immunosorbent assay (“ELISA”) 

testing.  However, the Department explained that “instrumentation requirements identified for 

mycotoxin testing are significantly more robust than the ELISA method, and the Department 

maintains that ELISA is not a sufficiently reliable method for testing for mycotoxins . . .” [RP 

0067].  The Department further explained, “The permitted instrumentation for testing do not 

include [ELISA] instrumentation.  Upon information and belief, and based on a review of scientific 

literature, ELISA is only accurate for testing for one type of mycotoxin testing under the rule . . . 
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ELISA is notorious for reporting false negatives and false positives.”  [RP 0236].  The Court finds 

that the Department’s decision, that ELISA is not an appropriate method to conduct mycotoxin 

testing, is not supported by substantial evidence.  See Rule 1-075(R)(2) NMRA. 

While the Department provides rationale for its decisions, the record does not contain 

substantial evidence in furtherance of the Department’s conclusions and beliefs.  The Court 

recognizes that there may be technical, scientific evidence (through witness testimony, proffers, 

and exhibits) available to the Department to provide substantial evidence for its decisions 

concerning the testing requirements.  Therefore, the Court remands this matter to the Department 

to engage in further proceedings to develop additional evidence concerning its testing 

requirements.  See Rule 1-075(T)(1) NMRA.     

ii. 7.34.4.8(R)(1)(b) NMAC, 7.34.4.14(F)(1)(a) NMAC, and 7.34.4.17(J)(1)(a) 

NMAC.  Physical Modifications or Additions to the Facility. 

The Department requires that non-profit producers, manufacturers, and laboratories submit 

an application for an amended license, and obtain approval from the Department, before 

implementation of any change to “any physical modification or addition to the facility.”  See, e.g., 

7.34.4.8(R)(1)(b) NMAC.  Facility is defined in the rules as “any building, space, or grounds 

licensed for the production, possession, testing, manufacturing, or distribution of cannabis, 

concentrates, or cannabis-derived products.”  7.34.4.7(F) NMAC.  The Department explained that 

it was “interested not only in the size and location of producer locations, but in how producer 

operations are conducted.”  [RP 0563].  With respect to laboratories, the Department noted that 

the provision required licensure amendment whenever a laboratory “intends to make a physical 

modification or addition to its facilities (new testing equipment, etc.).”  [RP 0235].  The 
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Department’s decision to implement these rules, given the far-reaching language of the rules, is 

not supported by substantial evidence.  See Rule 1-075(R)(2).    

iii. 7.34.4.9(A)(11) NMAC, and 7.34.4.15(A)(12) NMAC.  Washable, Wipeable, 

and Non-Absorbent Requirement.  

The Department requires, with respect to non-profit producers and manufacturers, that “all 

floors (other than earthen floors), walls, and ceilings that are located within a permanent structure 

are constructed in such a manner that they are washable, wipeable, and non-absorbent, and can be 

kept clean, and kept in good repair.”  7.34.4.9(A)(11) NMAC (concerning non-profit producers).  

Rule 7.34.4.15(A)(12) NMAC, relating to manufacturers, does not include language concerning 

“other than earthen floors” or reference “permanent structure.”  7.34.4.7(P)(3) NMAC defines 

permanent structure as “a building or structure that is placed on the land for the foreseeable future 

that is anchored to a permanent foundation, that is roofed and walled, and which requires a building 

permit from a local and or state governing authority.”  The Department explained that, after 

receiving public comment, it modified 7.34.4.9(A)(11) “to exclude earthen floors, and to reference 

‘permanent structures.’”  [RP 0558].  The Department otherwise did not provide an explanation as 

to the reasoning behind this requirement.  [RP 0854-0855].  The Department’s decision to adopt 

these rules is not supported by substantial evidence. See Rule 1-075(R)(2) NMRA.  

CONCLUSION 

Based upon the pleadings and all matters of record, this Court finds: 

1. This Court has jurisdiction over the parties hereto and the subject matter hereof; 

2. This review is governed by Rule 1-075 NMRA; 

3. The decision of the Department to repeal and replace 7.34.4 NMAC was outside the scope 

of the Department’s statutory authority in that the record does not reflect that the rules were 
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promulgated after consultation with the advisory board per NMSA 1978, Section 26-2B-

7(A) (2019). 

4. Remand to the Department for further determinations and findings otherwise consistent 

with this Order is appropriate.  Rule 1-075(T)(1) NMRA. 

5. The Court hopes that its additional findings and conclusions provide some guidance to the 

Department on remand and avoid additional remands due to lack of substantial evidence. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED BY THE COURT 

that the repeal and replacement of 7.34.4 NMAC, with a rule adoption date of June 10, 2020 and 

with a rule effective date of June 23, 2020, is invalid on the basis stated above and is hereby 

REMANDED for further findings and determinations consistent with this Order.   

IT IS HEREBY ORDERED. 

 

____________________________________ 

BRYAN BIEDSCHEID 

DISTRICT COURT JUDGE 

DIVISION VI 

       Closing: 4DPL 

 

CERTIFICATE OF SERVICE 

 

I, the undersigned, hereby certify that on the date of acceptance for e-filing a true and 

correct copy of the foregoing was e-served on counsel registered for eservice in these matters as 

listed below. 

 

EGOLF + FERLIC + MARTINEZ + HARWOOD, LLC 

Brian Egolf 

Kristina Caffrey 

123 W. San Francisco Street, Second Floor 

Santa Fe, NM 87501 

(505) 986-9641 

brian@egolflaw.com 

kristina@egolflaw.com 

Counsel for Petitioner New Mexico Top Organics – Ultra 

Health, Inc. 
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Gallagher & Kennedy PA 

Anthony (T.J.) J. Trujillo 

Dalva L. Moellenberg 

Scott Woody 

1239 Paseo de Peralta 

Santa Fe, NM 87501-2758 

(505) 989-7299 

Scott.woody@gknet.com 

Counsel for Petitioner Pecos Valley Production 

 

Candelaria Law LLC 

Jacob Candelaria 

510 Slate Ave. NW 

Albuquerque, NM 87102-4245 

(505) 845-5079 

jacob@jacobcandelaira.com 

Counsel for G&G Genetics, Inc. 

 

Western Agriculture Resource and Business Advocates 

LLP 

A. Blair Dunn 

400 Gold Ave. SW Suite 1000 

Albuquerque, NM 87102-4245 

(505) 750-3060 

abdunn@ablairdunn-esq.com 

Counsel for Petitioner Heath Grider 

 

Jason Marks Law LLC 

Jason Marks 

1011 3rd Street NW 

Albuquerque, NM 87102-2233 

(505) 385-4435 

lawoffice@jasonmarks.com 

Counsel for Petitioners Scepter Lab LLC and Vitality 

Extracts LLC 

 

New Mexico Department of Health 

Chris Woodward 

1190 Saint Francis Drive, Suite N-4095 

Santa Fe, NM 87502 

Chris.woodward@state.nm.us 

Counsel for Respondent New Mexico Department of Health 

 

Keleher & McLeod, P.A. 

Thomas C. Bird 
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Andrew L. Johnson 

PO Box AA 

Albuquerque, NM 87103 

tcb@keleher-law.com 

alj@keleher-law.com 

(505) 346-4646 

Counsel for Respondent New Mexico Department of Health 

 

 

      __________________________________ 

      Therese Sossman    

      TCAA 

 


